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RECOMMENDATION 

[The advisory opinion of the Stated Clerk is attached hereto, as Appendix A.]  

The Advisory Committee on the Constitution recommends that the 218th General Assembly 
(2008) answer Item 08-21 with the following response:  

The Advisory Committee on the Constitution recommends to the 218th General Assembly 
(2008) that the advisory opinion issued by the Stated Clerk of the General Assembly, July 2, 
2007, Re. Modification of Restrictions of Funds is in accordance with the general principles set 
forth in the above Findings and correctly details the responsibilities and authority of the 
General Assembly Council (GAC) and the Foundation with respect to the handling of restricted 
funds of the Presbyterian Church (U.S.A.) and disbursements from those funds. The Advisory 
Committee on the Constitution further recommends that the 218th General Assembly (2008) 
should:  

1.   Approve the advisory opinion of the Stated Clerk of the General Assembly, dated July 2, 
2007, titled “Re: Modifications of Restrictions on Funds.”  

2.   Reaffirm the Joint Report—General Assembly Council and Presbyterian Church (U.S.A.) 
Foundation (Minutes , 1996, Part I, pp. 617-18, paragraphs 39.001-.020) with 
the following amendment to paragraph 39.019: [Text to be deleted is shown with a strike-
through; text to be added or inserted is shown as italic.]  

“39.019 
“C.       Once the documentation is complete, the Executive Director of the General Assembly 
Council and the president/chief executive officer of the Foundation will review the situation, 
bringing in appropriate staff and elected persons as required. It is expected that this review 
process will lead to a joint determination as to whether or not a proper expenditure has been 
made. If this process does not result in a joint determination, the Foundation board 
General Assembly or its 
designee  will make the final determination.”  

3.   Designate the General Assembly Council to make the “final determination” on its behalf in 
the interim between meetings of the General Assembly.

RATIONALE 
The General Assembly (GA) is ultimately responsible for determining and directing the mission 
of the Presbyterian Church (U.S.A.) (G-13.0103a). The Presbyterian Foundation (Foundation) 
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and the General Assembly Council (GAC) are entities of the GA, subject to its direction, 
oversight, and control (G-13.0103h). The members of the Foundation and the GAC are elected 
by the GA. The GA sets policy for church mission and determines how mission funds should be 
spent (G-13.0103b). The authority for making such decisions may be delegated by the GA to a 
GA entity (G-9.0403). The authority to determine mission policy and direction carries with it 
ultimate authority over mission funds.  

The role of the Foundation is to manage funds of the GA entrusted to the Foundation. Those 
funds are to be used to support the mission of the Presbyterian Church (U.S.A.). The 
Foundation has the fiduciary responsibility to see that the funds entrusted to it are protected 
and productive. The responsibility for managing funds does not by itself grant authority to 
determine how or for what purposes those funds are dispersed. The Foundation may be likened 
to the treasurer of an organization who can tell the directors of that organization how much 
money they have to spend. The treasurer can write checks upon orders from the directors but 
has no authority to spend the funds of the organization without such orders. Another analogy 
may be that of a separate board of trustees and a session. It is the obligation of the board of 
trustees to manage the church’s money, but the session has the authority to determine the 
mission of the congregation and to direct how the money of the church shall be spent in 
support of that mission. The trustees can only disburse funds placed in their care at the 
direction of the session.  

Some funds held by the Foundation are restricted, others are not. Funds may have been 
restricted by the donor, by the GA, or by an entity of the GA. Restrictions by the donor may be 
accomplished by the directive of the donor or by the terms of the solicitation of the funds. 
When funds are restricted, they may be spent only for the purposes stated in the restriction. 
Funds may be donated or solicited for general purposes, in which case they may be spent for 
any purposed that fulfills the mission of the church. Restrictions may be determined by the GA 
or by an entity of the GA upon delegation of authority.  

The Stated Clerk obtained legal advice from counsel, which is set forth, in part, as follows: Both 
the Foundation and the GAC are incorporated as Pennsylvania Nonprofit Corporations and as 
such are governed by the Pennsylvania Nonprofit Corporation Law. All charitable funds of the 
corporations are also governed by Pennsylvania law, not by the law of the state where they 
happen to be administered. The Pennsylvania Uniform Trust Act provides that “property 
committed to charitable purposes shall not, by any proceeding under Chapter 59 (relating to 
fundamental changes) or otherwise, be diverted from the objects to which it was donated, 
granted or devised, unless and until the board of directors or other body obtains from the court 
an order under 20 Pa. C.S.A. Ch. 61 (relating to estates) specifying the disposition of the 
property” [15 Pa. C.S.A. Sec. 5547(b)]. Additionally, as a general rule, “if a particular charitable 
purpose becomes unlawful, impracticable or wasteful: (1) the trust does not fail, in whole or in 
part; (2) the trust property does not revert to the settlor or the settlor’s successors in interest; 
and (3) the court shall apply cy pres1 to fulfill as nearly as possible the settlor’s charitable 
intention, whether it be general or specific” (20 Pa. C.S.A. Sec. 7740.3).  

Therefore, any funds that are restricted by the donor, either by the donor’s directive or by the 
terms of the solicitation, must be applied only to the purposes of the restriction. They may not 
be spent for any other purpose, even if the funds on hand may exceed the needs of the stated 
purpose or if the stated purpose for any reason ceases or disappears. In order to apply such 
funds to other purposes, permission to do so must be obtained from the court.  

On the other hand, funds that are received or obtained without restriction may be spent for 
general purposes unless they have been subsequently restricted. When funds are restricted by 
the recipient, rather than the donor, the restriction may be lifted or altered by such recipient at 
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any time, but such restrictions may not be lifted or altered by anyone other than the recipient. 
The fact that a particular party may have the responsibility for managing a fund does not by 
itself give that party the authority to lift or alter the restriction. The recipient who has the 
authority to lift or alter the restriction may delegate such authority to another party of its 
choice.  

In 1996, the GAC and the Foundation made a joint report (sometimes referred to as a 
Deliverance) to the 208th General Assembly (1996), setting forth an agreement between the 
parties as to their responsibilities and authority with respect to restricted funds. The General 
Assembly’s response to that Deliverance was that it “recognizes, endorses, and celebrates that 
understanding” (Minutes , 1996, Part I, p. 72, paragraphs 21.090-.091). 
Whether that language is the equivalent of adoption, the GA’s response clearly indicates 
agreement with the Deliverance, which sets forth the principles upon which the Foundation 
would manage and the GAC oversee restricted funds held by the Foundation.  

There is one part of the Deliverance that has caused some tension between the Foundation and 
the GAC. That is the sentence at the end of 39.019. The paragraph calls for a consultation 
between the Executive Director of GAC and the president of the Foundation about whether a 
proper expenditure has been made. The final sentence says, “if this process does not result in a 
joint determination, the Foundation board will make the final determination.” The second 
recommendation addresses this tension and proposes resolving it in a way that is consistent 
with the General Assembly’s responsibility for mission. 

The Advisory Opinion of the Stated Clerk sets forth in more detail the issues raised by this 
request. The first recommendation is that this advisory opinion be approved by the 218th 
General Assembly (2008).

 
Endnote

1.    “As nearly as possible”—a legal doctrine for the interpretation of documents having specific 
terms that cannot be carried out literally, whereby the court attempts to reform the instrument 
in accordance with the general intent of the settlor rather than have it fail.

Question Received
 
To:  Advisory Committee on the Constitution
 
From:  Linda Valentine
 
Date:  February 22, 2008  

RE:      Question 
________________________________________________________________________  

Over the course of my time as Executive Director of the General Assembly Council, my office 
has regularly corresponded with the Presbyterian Foundation regarding the appropriate use of a 
number of types of restricted funds. One of those conversations resulted in both entities 
requesting an opinion from the Stated Clerk. I would appreciate the Advisory Committee 
reviewing the Clerk's Advisory Opinion (attached) and either confirming his determinations or 
propose what the Committee determines to be the roles each of the entities plays in making 
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decisions regarding appropriate uses of the various types of restricted funds. While the question 
posed to the Stated Clerk referred to one particular fund, the Church Extension Fund, I ask that 
the Advisory Committee give its guidance as the general principles that the Stated Clerk applies 
to the three categories of funds he names: restrictions imposed by the original donor, 
restrictions imposed by the General Assembly itself, and restrictions imposed by an entity of the 
General Assembly.  

If you need further clarification or have any questions, please do not hesitate to call me.  

Attachment (Advisory Opinion) [See Appendix A.] 

 
Appendix A

ADVISORY OPINION OF THE STATED CLERK Re: MODIFICATION OF RESTRICTIONS ON FUNDS 
July 2,2007 

The Stated Clerk of the General Assembly has been asked to render an opinion on the following 
question submitted by the General Counsels’ Offices of the Presbyterian Foundation and General 
Assembly Council. I am offering this opinion and understand it to constitute an advisory opinion 
given under the Standing Rules of the General Assembly, section M.2.b. (2) 

Does the GAC have the 
authority to act for 
the General Assembly 
between the biannual 
meetings of the General 
Assembly regarding the 
modification of 
restrictions on a 
permanent endowment 
fund of the Board of 
National Missions of 
the Presbyterian Church 
(U.S.A.) known as the 
Church Extension Fund? 

The Foundation holds at least three types of restricted funds: restrictions imposed 
by the original donor, restrictions imposed by the General Assembly (GA) itself, and 
restrictions imposed by an entity of the General Assembly. 

The type of restriction that requires the Foundation to take part in changing the 
restrictions on a fund are those cases where the restrictions are donor imposed; 
otherwise it is the General Assembly Council (GAC) that has that responsibilities 
between meetings of the General Assembly. 

For Donor restricted funds, the only way to modify restrictions on a fund would be 
for the Board of National Missions (constituent corporation of the Foundation) to file 
a secular cy pre action. In such situations, it will usually be 
necessary for the GAC to join the Foundation (Board of National Missions) in filing 
such actions. 
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For restrictions imposed by the Board of National Missions (a GA entity) that did not 
originate from an external donor, my research and understanding of the history, 
structure, polity, and theology of the PCUSA, leads me to believe that the GA has 
effectively delegated the GAC the responsibility and authority to modify criteria and 
definitions for use in making determinations of how to administer the Board of 
National Mission Funds. This delegation is consistent with historic practice. 

For restrictions imposed by action of a General Assembly, the GAC is the entity 
responsible for making “mission allocation decisions”. The GAC is the “mission 
decision maker.” 

While the Foundation and the GAC will need to ascertain the exact sources of 
restrictions in the Church Extension Fund, it is my understanding that they are 
primarily restrictions that have been made by the Board of National Missions or 
other General Assembly agencies or by that General Assembly itself. If that is the 
case, the General Assembly Council has the authority to modify these restrictions.

I begin my analysis with the following observations: 

Presbyterian Theology and Polity presume checks and balances and dispersion of power. 

G-4:0302 notes: “The nature of Presbyterian order is such that it shares power and 
responsibility.” 

We give Moderators the most power, but limit their term of office. We give Clerks multiple 
terms, but we limit their power (G-9.020 1, SR H. 1 .a (5), H.2.b (1)

In local congregations (presbyteries) one person(s) collects the money, another is responsible 
for dispersing it. 

The “normal” practice of General Assemblies is to issue general directives and grant general 
responsibilities to agencies and GA corporations. It rarely, but occasionally, gives specific 
instructions. 

G-13.0103a sets the criteria for the GAC as “keeping with the church’s mission under Christ” 

Historically the General Assembly Council, and its predecessor organizations, has been the body 
that acts between Assemblies in making interim decisions. 

The GAC remains the omnibus recipient of GA authority, even after its most recent 
reorganization and accompanying Form of Government Amendments. 

The Foundation has responsibility regarding the compliance of the use of restricted funds with 
donor imposed restrictions. The GAC has the corresponding responsibility for GA entity or GA 
restricted funds. 

_______________________________________________________________________
Analysis 
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In both of the last two major reunions (1958, 1983) the reunion Assemblies adopted 
implementing agreements that merged the structures of the two denominations in broad 
strokes 

-”to make recommendations to the reconstitution and consolidation of the several boards and 
entities belonging to the two General Assemblies into such boards and entities as may be 
required to administer the interests and work of missions....”(1958 Concurrent Declarations 7. d)

-”The General Assembly Council shall develop and propose to subsequent General Assemblies a 
design for the work of the General Assembly which will effectively relate the functions, divisions, 
agencies, councils, commissions and institutions of the General Assemblies of the two 
Churches…” (explicitly excluded BOP from this instead provided separate article [#11) sec 5-4 
of Articles of Agreement (1983)

The GAC did provide such recommendations in the Organization for Mission proposed to the 
1986 GA and subsequently modified (as in Appendix B below) 

The 1986 Deliverance (Appendix “B” to the Design for Mission) notes that the 1972 Deliverance 
is “inconsistent with the policy and structure recommended by the GAC” to the 1986 GA. 

At section 2.d of that deliverance notes at “functions”: 

“Subject to any inconsistent provisions of the Articles of Agreement or the Form of Government 
of the Presbyterian Church (U.S.A.) and subject to the lawful directions from time to time of the 
General Assembly or the General Assembly Council or any officer or agency thereof hereunto 
duly authorized, the Central Treasury Corporation shall from and after January 2, 1987: 

     (4) Act as disbursing agent for the funds and property held by the corporation or the 
Fiduciary Corporation as provided by Section 3(d) (4) of this deliverance.. .” 

The relevant section of Section 3 (d) (4) says: “Designate the Central Treasury Corporation as 
attorney-in-fact of the Fiduciary Corporation and each of the Foundation Constituent 
Corporations for the purpose of disbursing unrestricted income or unrestricted principal of 
invested funds (and restricted income or restricted principal to the extent authorized by the 
Board of Trustees of the Fiduciary Corporation) pursuant to the appropriations made by the 
General Assembly or any officer or agency thereunto duly Authorized. “ 

The deliverance is silent on decisions regarding dispersal of income in regard to restricted 
funds, but the language is otherwise quite broad. 

The 1996 adopted explanatory statements in relation to this topic: 

“.... the GAC is the 
responsible body for 
mission allocation 
decisions, while 
providing a 
framework and 
structure that will 
focus on agreed 
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upon uses and 
eliminate the need 
for after-the-fact 
determinations.. .” 

“... the Foundation has 
the non-delegable 
fiduciary 
responsibility 
regarding the 
compliance of the 
use of restricted 
funds with donor 
instructions ...” and 
states that [rm] 
ission funding 
disbursements from 
restricted funds 
will be made only 
after the mission 
decision maker has 
reviewed donor 
instructions on the 
fund. In areas 
where there is any 
question or 
uncertainty as to 
the proper scope, 
use, or nature of 
the restriction, 
consultation with 
the Foundation Gift 
Compliance staff 
will be held to 
specifically defined 
parameters. After 
consultation the 
appropriately 
adopted Foundation 
decision as to use 
restrictions will 
be effective. 
Before 
disbursements are 
made, the GAC 
financial staff will 
validate that the 
disbursements 
requested by 
mission decision 
makers are in 
compliance with the 
use restrictions. “ 

It is also consistent with the GA’s action in the 1972 Reorganization where it placed investment 
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and fund management responsibilities with the Foundation (p. 642) and assigned disbursal 
responsibilities to the Support Agency (now GAC).

In 1969 the GA likewise followed its typical approach when it acted on guidelines suggested by 
the Board of National Missions. It deals with the substantive question asked below. It laid out 
General Principles. Interestingly those principles recognized the heart of the current questions, 
namely the Board’s modified criteria were accepted: 

5.      The changing nature of contemporary society renders predictions concerning the long-
range future of particular congregations or institutions extremely difficult. Responsible 
administration of Building Aid funds therefore requires: 

A.   Avoidance of rigid judgment (either positive or negative) concerning future prospects of 
congregations or institutions. 

B.   A willingness to revise and renegotiate the terms of loans in accordance with changed 
conditions. 

The above GA actions demonstrate the traditional approach taken by General Assemblies, 
namely giving broad authority and depending on entities and committees to determine specific 
criteria and policies. The GAC’s current approach is consistent with its historic role. The 
Foundation is the custodian of the Funds, but has no Church Authority to make interpretations 
or decisions regarding the mission criteria to be utilized in carrying out the General Assembly’s 
historic intent in new circumstances. The Book of Order , 
the Deliverances, and the GA minutes reviewed confirm that historic relationship. 

The current G-13.0201 power says that the GAC has the following relevant responsibilities: 

To act in those specific matters assigned to the General Assembly Council by the General 
Assembly, acting always according to previously enacted General Assembly policies, reporting 
fully to each subsequent General Assembly its actions; 

Finally, our Polity distinguishes between donor-imposed restrictions and governing bodies 
imposing restrictions upon previously unrestricted funds. (PCUSA, 1954, pp. 170-175, 
Von Norman v. Synod of 
California ). The Foundation has clear responsibility to be certain 
that donor imposed restrictions are honored but does not have responsibility for deciding 
mission priorities or restrictions on funds that did not originate from donors outside of the 
governing body of the General Assembly or one of the entities accountable to it. That is the 
responsibility of the General Assembly Council.

In reaching the forgoing conclusion I have reviewed the following documents: 

The Book of Order  (including revisions approved by the 
217th GA and affirmed by the presbyteries) The 1972 Deliverance, The Deliverances of the 
1986, 1995, 1998, 1999,2000 General Assemblies The Design for Mission (as modified) 
Appendix “F” of the Design for Mission The Articles of Agreement for the 1983 Reunion, The 
Concurrent Declarations of the 1958 merger between the UPC and UPNA 

I have also reviewed relevant sections of GA minutes (UPCUSA) from 1951 to Reunion (1983) 
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Finally, I have reviewed the following correspondence: 

3/2/06 Memorandum by April Davenport to Alex Say 
6/1/07 Draft Memorandum by Alex Say on Church Extension Fund 
3/22/07 Memorandum by Alex Say on the Special Church Extension Fund 
3/22/07 Memorandum by Alex Say on Loan Fund A 
3/22/07 Memorandum by Alex Say on Loan Fund X 
3/22/07 Memorandum Alex Say RE Ely Fund 
3/22/07 Memorandum Alex Say RE Hoyt Fund 
3/22/07 Memorandum Alex Say RE Manse Fund 
3/22/07 Memorandum Alex Say RE Smith Fund 
3/22/07 Memorandum Alex Say RE Special Church Extension Fund 
3/22/07 Memorandum Alex Say RE Van Meter Fund

The Executive Director of the General Assembly Council has requested that the Advisory 
Committee on the Constitution review an advisory opinion of the Stated Clerk of the General 
Assembly. Over time the General Assembly Council has had regular correspondence with the 
Presbyterian Foundation regarding the relationship of the two organizations to various restricted 
funds managed by the Foundation. The two have had differences of opinion on who has the 
authority to modify such funds. The Stated Clerk, on July 2, 2007, issued an advisory opinion on 
the matter. The General Assembly Council wants the Advisory Committee on the Constitution to 
review that opinion and to give advice regarding the roles of the two organizations.

The issue of authority relates two three types of funds managed by the Foundation, namely:

1.    Funds with restrictions imposed by the donor,

2.    Funds with restrictions imposed by the General Assembly, and

3.    Funds with restrictions imposed by an entity of the General Assembly.

COMMENT 
COMMENT 

Comment on Item 08-21—From the Presbyterian Church (U.S.A.) Foundation. 

The Presbyterian Church (U.S.A) Foundation(the “Foundation”) expresses its deep concern 
about the Advisory Committee on the Constitution’s (“ACC”) recommendation and the advisory 
opinion of the Stated Clerk and respectfully opposes their approval.  

If approved, the recommendation would fundamentally alter the systems of checks and 
balances within the denomination between the Foundation, as the agency charged with 
observing donor restrictions on funds, and the Presbyterian Church (U.S.A.), A Corporation (“A 
Corp.”), the agency charged with spending funds for mission. Also, the recommendation would 
jeopardize adherence to donor restrictions on any funds held by the Foundation for any 
beneficiary—General Assembly (“GA”) related or not. This is because while the language of the 
ACC findings and the advisory opinion of the Stated Clerk discusses honoring donor restrictions, 
Recommendation 2 of the ACC would permit the General Assembly Council (the “GAC”) to 
interpret all restrictions, whether donor created or board created, and whether the restricted 
fund pays to a GA entity or to a local congregation, college, or Presbyterian retirement home.  
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The system of checks and balances established within the denomination dates back to 1799 
when the GA decided to separate the trustee functions from the commissioner functions and 
create the Foundation. Since that time, the Foundation has been charged by the denomination 
to act as a fiduciary and has had the responsibility to ensure that endowment funds were 
administered properly. The Foundation’s basic duties have remained the same since its creation
—through the reorganizations of 1923, 1958, 1972, and 1986 and should not be changed 
lightly.  

The 198th General Assembly (1986) of the Presbyterian Church (U.S.A.) implemented a 
“Deliverance Implementing a Design for the Corporate Structure of Certain Agencies of the 
General Assembly” (the “Deliverance”). The Deliverance created the Foundation (the “Fiduciary 
Corporation”) and the Presbyterian Church (U.S.A.), A Corporation (the “Central Treasury 
Corporation” or “CTC”), by virtue of a division of the Foundation and established the 
responsibilities of each entity relative to restricted funds. A division of responsibilities within 
agencies of the Presbyterian Church (U.S.A.) is consistent with Presbyterian ecclesiology and 
theology in our recognition of different gifts manifested in different service, under the common 
call to serve and to love the one Lord Jesus Christ in mission and ministry (1 Cor. 12:4-31).  

The Deliverance clearly established the Foundation’s two primary functions as oversight of the 
medium- and long-term investments for the Denomination and the oversight of the 
disbursement of restricted funds. A Corp. has the responsibility to receive, hold, and maintain 
nonfiduciary property of the denomination, act as the disbursing agent for the Foundation for 
unrestricted GA funds, and may act as an agent for restricted funds as designated by the 
Foundation. A Corp. also has reporting responsibilities to the GAC. Over time, the Central 
Treasury Corporation/A Corp. came to be known as the General Assembly Council because of an 
overlapping board and officers between GAC and A Corp.  

According to Section 3(d) of the Deliverance, the Foundation was charged to:  

1)            Receive and hold all monies and other intangible property, other 
personal property, real property and income thereon, as may be owned, given to 
or otherwise acquired or held by the Presbyterian Church (U.S.A.) or by either of 
the reuniting Churches for investment, whether restricted or unrestricted by 
trust, will or otherwise as to use or disposition, except such as is held by or 
hereafter given to a particular church, a presbytery, a synod or another agency 
as contemplated by Chapter VIII and other provisions of the Form of 
Government of the Presbyterian Church (U.S.A.) or by the Pension Corporation. 
See Section 4(b) of this deliverance which specifies the manner in which certain 
funds and other assets shall be characterized as investment assets for the 
purposes of this deliverance. …  

3)            In every case where a donor has specified that the principal of the gift 
be invested and that only the income be expended, refrain from making any 
expenditure of principal, and in every case where a donor has specified the 
purposes for which principal or income may be expended, refrain from making 
any expenditure inconsistent with the terms of the gift.  

4)            Designate the Central Treasury Corporation as attorney-in-fact of the 
Fiduciary Corporation and of each of the Foundation Constituent Corporations for 
the purpose of disbursing unrestricted income or unrestricted principal of 
invested funds (and restricted income or restricted principal to the extent 
specifically authorized by the board of trustees of the Fiduciary Corporation) 
pursuant to appropriations made by the General Assembly or any officer or 
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agency thereof thereunto duly authorized. In the case of disbursements of 
unrestricted income or unrestricted principal, the personnel of the Central 
Treasury Corporation, and not the board of trustees of the Fiduciary Corporation 
and the Foundation Constituent Corporations, shall be accountable and 
responsible for such disbursements. [Emphasis added]  

The Foundation also has another source of fiduciary responsibility: civil law. The Foundation’s 
charge from the denomination in the Deliverance is to follow the direction of the GA to the 
extent it is lawful in recognition of the Foundation’s parallel responsibility as a trustee of 
endowment funds at civil law. The findings of the ACC and the advisory opinion of the Stated 
Clerk are in conflict with the Deliverance and its recognition that the Foundation must follow its 
civil law responsibilities.  

In 1996, questions arose between A Corp/GAC and the Foundation as to who had the authority 
to interpret restricted funds. At that time, the ACC refused to hear the matter, holding that this 
was not a matter of constitutional interpretation over which the ACC had jurisdiction. (A 
conclusion that the Foundation submits should have been reached in this instance as well). As a 
result, the Foundation and A Corp/GAC engaged in dialogue between the agencies that was 
memorialized in the 1996 Joint Report of the GAC and the Foundation(“Joint Report”), 
addressing issues not unlike ones currently facing the Foundation and A Corp. The Joint Report 
was affirmed by the GA and is a statement of the “… understandings and agreements …” 
reached between the Foundation and the GAC regarding each entities “… related but separate, 
responsibilities regarding restricted funds held by the Foundation for the benefit of the General 
Assembly’s mission program…” confirming the fiduciary obligations of the Foundation in three 
sections.  

The ACC recommends modification of one portion of that 1996 Joint Report. As agreed to by 
the GAC and the Foundation in 1996, Paragraph 39.019 (which was drafted to address 
questions regarding disputed expenditures from restricted funds made by the GAC) states that 
when a question is raised as to whether or not the GAC made an expenditure in accordance 
with donor restrictions, the Foundation and GAC shall conduct a review process to lead to “… a 
joint determination as to whether or not a proper expenditure has been made.” However, in 
preserving the fiduciary responsibility of the Foundation, Paragraph 39.019 goes on to state that 
“… [i]f this process does not result in a joint decision, the Foundation Board of Trustees will 
make the final determination.” The reason the Foundation’s board is responsible for making the 
final decision is because of its non-delegable duties at law as a fiduciary.  

The ACC recommends that Paragraph 39.019 of the Joint Report be amended to provide the 
GAC, as designee for the GA, the authority to finally interpret restrictions in circumstances 
where the Foundation and A Corp./GAC disagree as to expenditures made from restricted funds. 
It is difficult for the Foundation to understand how an agreement set forth in the Joint Report 
can be recommended for change by the ACC over the objection of one of the parties to that 
original agreement. Simply put, the Foundation has the fiduciary responsibility for funds 
entrusted to it and that fiduciary responsibility includes making sure the terms of trusts and 
endowments (including restrictions) are followed. The Foundation would be unable to fulfill that 
fiduciary responsibility should the GAC be given the authority to determine whether restricted 
funds have been or are being used in accordance with their restrictions.  

Importantly, the ACC recommendation that Paragraph 39.019 of the Joint Report be amended 
to provide the GAC as designee the authority to finally interpret restrictions is expressly 
prohibited by the 1986 Deliverance. Section 5 of the Deliverance states that:  
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….The General Assembly Council may interpret with binding effect any provision 
of this deliverance except Section 3(d)(2) and 3. [Emphasis added.]  

Section 3(d) 3 reads as follows: 

In every case where a donor has specified that the principal of the gift be 
invested and that only the income be expended, refrain from making any 
expenditure of principal, and in every case where the donor has specified the 
purposes for which principal or income may be expended, refrain from making 
any expenditure inconsistent with the terms of the gift. [Emphasis added.]  

Thus, the ACC’s recommendation is clearly in conflict with the thoughtful and intentional 
structure of checks and balances set forth in the Deliverance, which prohibits the GAC from 
interpreting whether an expenditure is inconsistent with the terms of a gift (the restriction).  

The ACC also recommends the approval of the advisory opinion of the Stated Clerk. 
Unfortunately, both the ACC recommendation and the advisory opinion of the Stated Clerk 
misunderstand the duties of a fiduciary, likening those duties to a “treasurer” or a “custodian” in 
conflict with settled Trust law on the matter; and also are not in alignment with process for 
modifying restrictions on funds or resolving choice of law questions under civil law.  

For all these reasons, and most importantly because the Foundation does not wish to find itself 
in a position where a direction for the interpretation of a restricted fund from the GAC (should 
this recommendation be approved) is inconsistent with its duty under fiduciary law, the 
Foundation urgently requests this 218th General Assembly (2008) decline the advice of the ACC 
by answering the following:  

That the General Assembly disapprove Item 08-21 from the Advisory Committee on the 
Constitution. 

ADDITIONAL RESOURCES 
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